Respondent's  Testimony and Evidence

Carl  Brown  testified that he acquired the  truck in ques-
tion 18 to 20 years ago aa government surplus.     He described
the truck as a  four-wheel  drive 1935 Army weapons carrier.
He exchanged scrap iron worth $50  for the truck,  and when he
got it,   it  did not have a  brake pedal or a windshield,  and it
was used to  transport  the welder.     He stated  that  the hand
brake was used and  "it would drag the wheels  in that sand."
Even without  a  hand  brake,   with  four-wheel  drive travelling
at 3 or  4 miles  an hour,   the truck would stop  itself  (Tr.
192-193).

Mr.  Brown  stated that after the truck was cited as  an
imminent danger   it  "was  parked  in the weeds,"  and the order
was lifted when a  tow bar was  installed to the truck,  but the
truck  still  "sat  in  the weeds."     Subsequently,   his grandson
Daryl,   who was  then  15, years  old,   performed some work on the
motor and got  the  truck running again and drove it to the
plant  office  area   (Tr.   194).     Mr.   Brown did  not know whether
the truck was  driven  to the location where  it was found  by
the  inspectors  on July  19,   1985   (Tr.   196).

MSHA's  counsel Welsch  stated that the truck was cited on
July   19,   1985,   because  it had no  service brakes,  and the
inspectors were  led to believe that it was driven from the
weeded area  to  the  location where they observed it,  and the
tow bar had been  removed  (Tr.   199).    MSHA was previously
under the  impression  that   the truck was to  be towed or moved
around  by  a  front-end  loader  using  the tow bar  (Tr.   200-201).
Mr,  Brown confirmed  that the cited truck has never been
involved in  an accident and has never run into anything  (Tr.
208) .

Greg Brown  confirmed that when the inspectors came to
the plant  in  September  1985,   he informed them that the  truck
"would not  run  or crank."    He confirmed that the truck was
towed to  the old screen location a week prior to the inspec-
tion,   and  it   remained there until  it was again towed to  the
shop sometime  in December and the back axle would not^roll
free  because  the "rear end gummed up on us."     He confirmed
that  the  truck  was  used to haul  a welder,   and when it was
moved  from the  shop to  the plant  it travelled less than a
guarter of  a mile.     If  it were  driven,   the  top speed was  10
to 15 miles an hour,   and he never had any trouble stopping it
with  the hand brake,   and it  never ran into anything or any-
body   (Tr.   211-212).     If  the clutch were engaged,   the truck
would   "roll  free"   depending on  its speed  (Tr.   213).
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